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thereto, and has, on the contrary, constantly regarded the treaty as in full force and 
effect and has answered the obligations imposed thereby and has invoked the rights 
therein granted. It should, moreover, be observed that even though the action of 
the Italian Government be regarded as a breach of the treaty, the treaty is binding 
until abrogated, and therefore the treaty not having been abrogated, its provisions 
are operative against us. 

The question would, therefore, appear to reduce itself to one of interpretation 
of the meaning of the treaty, the Government of the United States being now for the 
first time called upon to declare whether it regards the treaty as obliging it to sur- 
render its citizens to Italy, notwithstanding Italy has not and insists it can not sur- 
render its citizens to us. It should be observed, in the first place, that we have always 
insisted not only with reference to the Italian extradition treaty, but with reference 
to the other extradition treaties similarly phrased that the word "persons" includes 
citizens. We are, therefore, committed to that interpretation. The fact that we 
have for reasons already given ceased generally to make requisition upon the Gov- 
ernment of Italy for the surrender of Italian subjects under the treaty, would not 
require of necessity that we should, as a matter of logic or law, regard ourselves as 
free from the obligation of surrendering our citizens, we laboring under no such legal 
inhibition regarding surrender as operates against the government of Italy. There- 
fore, since extradition treaties need not be reciprocal, even in the matter of the sur- 
rendering of citizens, it would seem entirely sound to consider ourselves as bound to 
surrender our citizens to Italy, even though Italy should not, by reason of the pro- 
visions of her municipal law be able to surrender its citizens to us. 

The executive department having thus elected to waive any right 
to free itself from the obligation to deliver up its own citizens, it is the 
plain duty of this court to recognize the obligation to surrender the 
appellant as one imposed by the treaty as the supreme law of the land 
and as affording authority for the warrant of extradition. 

Judgment affirmed. 



DECISION RENDERED BY THE IMPERIAL ROYAL ADMINISTRATIVE COURT OF 
AUSTRIA, INVOLVING THE QUESTION OF TERRITORIAL RIGHTS OVER A 
RIVER FLOWING INTO A LOWER-LYING STATE. 1 

Pursuant to a public hearing, held on January 11, 1913, at which 
the reporter of the decision hereinafter mentioned presented his side of 
the case, and the counsel for the plaintiffs theirs, the Imperial Eoyal 
Administrative Court, in relation to the complaints offered by the Vice- 
Governor of the Sopron District, in the name of the said district and the 
municipalities of Lajtaszentmikl&s, Lajtaujfalu, Vimpac and Laj- 
tapordany, and of [follow the names of the plaintiffs: Private persons 

1 Communicated by Dr. E. Bousek, advocate at Wiener-Neustadt. 
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and industrial associations], rules against the decision of the Imperial 
Royal Ministry of Agriculture, dated April 6, 1912, Z. 15, 235, regarding 
the feeding of the Wiener-Neustadt ship canal, and holds that on the 
ground that some of the exceptions are not well taken and the re- 
mainder unfounded, the exceptions should be and hereby are dismissed. 

Decision. 

The Austro-Belgian Railroad Company of Vienna, the Leitha-Fischa 
Water- Works Company of Wiener-Neustadt and the following members 
thereof, to wit, the municipality of Wiener-Neustadt, as owner of the 
mill situated at Wiener-Neustadt, and formerly the property of Anna 
Kastner; Anna Saak, owner of the paper mill at Wiener-Neustadt; 
the Austrian Daimler Motor Company at Wiener-Neustadt; Heinrich 
Polsterer, mill owner at Wiener-Neustadt; the Wiener-Neustadt paper 
factory of E. and H. Salzer at Wiener-Neustadt; G. Roth, ammunition 
branch establishment near Wiener-Neustadt; Hans Hofer, mill owner 
at Lichtenworth; M. Hainisch, Nadelburg Imperial-Royal private iron- 
safe and hardware factory at Lichtenworth; Johann Hernych & Son, 
Nadelburg cotton mill, bleaching and dyeing works, near Lichtenworth; 
Seutter & Co., spinning mill at Unter-Eggendorf ; the Salzer and Hetzer 
Upper and Lower Eggendorf paper factory at Ober-Eggendorf; the 
municipality of Baden; Scholler & Co., Ebenfurth Imperial Royal 
private steam mill at Vienna; the Pottendorf Imperial Royal private 
cotton factory and twist mill at Pottendorf; the joint stock company 
of the Pitten Imperial Royal private paper mill at Vienna; Rohrbock 
Sons, hardware factory at Hof, in the Leitha district; Hutter and 
Schrantz, joint stock company at Vienna; the Boschan & Co., Weigels- 
dorf power-loom weaving mill at Weigelsdorf; Anton Polsterer, mill 
owner at Gotzendorf, and the Count Harrach Board of Domains at 
Prugg on the Leitha, have, by spontaneous action, petitioned the 
Waterways Administrative Board of the District of Wiener-Neustadt 
for authorization to execute a project aiming to deflect water from the 
Leitha into the Kehrbach in order to facilitate the feeding of the Wiener- 
Neustadt ship canal; to take advantage of the fall of the water thereby 
created and to construct a hydraulic plant for generating electric power; 
to build bath-houses on the outskirts of Wiener-Neustadt, and, when- 
ever necessary, to deflect water from the Leitha into the Fischa and into 
the Trautmannsdorf factory canal to compensate for the temporary 
diminution of driving water in the latter mentioned water-courses. 
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Based upon the conclusions reached by a commission, appointed in 
accordance with paragraph 78 of the Lower Austrian law relative to 
water rights of August 28, 1870, L.-G.-Bl. No. 50, and whose labors were 
prosecuted on March 15 and 16, June 24 and July 13, 1907, and from 
November 30 to December 4, 1908, the authorization requested by the 
petitioners was granted to them on December 19, 1908, according to 
the original document in reference thereto on file in the office of the 
administration of the District of Wiener-Neustadt. After having con- 
sidered certain complaints entered against the said decision, the Im- 
perial Royal authorities of Lower Austria by decision. of September 29, 
1909, confirmed the authorization, with changes in favor of the grantees 
made in paragraphs 17 and 22. 

In view of the complaints entered against the said decision by the 
parties interested, the following changes were made in the contents of 
the concession: 

I. In virtue oi the changes introduced into paragraphs A, 15 and 
16 of the concession granted in the first instance, the concessionaires 
were obligated — if in the improbable event that in consequence of the 
construction and operation of the projected power plant, the water 
supply should run short in any one of the Hungarian districts and locali- 
ties referred to — to take adequate remedial measures to maintain a 
proper water supply, by resorting either to the local water sources of 
the said districts and localities, or to other agencies. Accordingly, the 
concessionaires were directed to apply, within a period not exceeding 
six months, to the competent authority and ascertain officially the 
actual conditions of the water supply in the respective districts and 
localities. 

II. The district authorities of Wiener-Neustadt were directed to 
supplement the text of the concession with an exact description of the 
entire canal course, as far as Sollenau, including the outlet-lock of the 
canal at the Fischa ferry and the Sollenau chamber-lock, and the essen- 
tial data bearing on the discharge capacity and all necessary drawings 
in regard thereto; to state the proper directions for the service of these 
structures, and, in case such directions should not exist, to establish 
a set of such directions by special proceedings according to the rules 
governing waterways. 

III. It was ordered, furthermore, if the intersection-lock and that 
part of the canal between the latter and the new feeding station should 
be maintained, to extend the said description so as to include these 
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parts, and in such case, to determine, according to the service regula- 
tions, under what conditions the use of the said intersection-lock might 
be authorized. 

IV. The petitioners were required to construct at Wimpassing a 
connecting canal in order to deflect the requisite amount of water from 
the Pottendorf factory canal, to maintain the usual water supply of 
the Leitha, and to submit the plans thereof to the competent board of 
commissioners for their action in accordance with the rules governing 
waterways. 

V. The contractors were required to make such further provision for 
the indemnification of all possible and just complaints^ as, for public 
reasons, the Waterways Board might deem necessary. 

In all other respects, the decision rendered in the first instance was 
confirmed. 

The following official authorities, districts and private individuals, 
who, as opponents, participated directly in the proceedings regarding 
the use of water, have entered and still maintain complaints against 
the said decisions. 

I. The Vice-Governor of the Sopron (Oedenburg) District, in the 
name of the said district, and by their subsequent action in the Dame 
of the municipalities of Lajtapordany (Hungarian — Brodersdorf), 
Vimpac (Wimpassing), Lajtaujfalu (Neufeld), Lajtaszentmikl6s (Neu- 
dorfl). 

II. Paul and Ludwig Wittgenstein, and Gustav Figdor as owner of 
the mill near Wimpassing, and 

III. The joint stock company of the first Hungarian jute factory and 
weaving mill at Lajtaujfalu, 

IV. The grantees, 

V. Some of the grantees, forming the Imperial Royal private joint 
stock company of the Pitten paper mill. 

In the matter of these complaints, the Administrative Court has 
considered the following: 

I— III. In examining the validity of the complaints entered by the 
interested Hungarian parties — an examination which the court had 
to make not only because these complaints were opposed by interested 
Austrian parties, but because it was its official duty — the uncontested 
fact, expressly stated in paragraph 2 of the reasons assigned for the 
decision rendered in the first instance, must be borne in mind, that is, 
that the authorization directly granted by the Austrian Waterways 
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Administrative Board applies exclusively to Austrian territory and to 
Austrian waters, and therefore, in so far as the Leitha enters into the 
decision, to that part of the said river where both of its banks are within 
Austrian territory. Accordingly, the interested Hungarian parties, 
on account of certain measures taken and affecting the Austrian part 
of the Leitha and the Kehrbach which flows through Austrian territory, 
demand redress for injuries they claim to have suffered in their osten- 
sible usufructuary rights in the Leitha in so far as the latter passes 
through Hungarian territory, and for injuries resulting from the fact 
that the level of the water-course running in the direction of Hungary 
has fallen in consequence of measures put into operation on Austrian 
territory. Nor do they rest their claims solely upon provisions of the 
Hungarian laws; on the contrary, they assert that, as interested persons 
juridically recognized, they are protected in their rights and interests 
by the Austrian regulations relative to waterways, namely, by the 
Imperial law of May 30, 1869, R.-G.-B1. No. 93, and by the provincial 
law of Lower Austria of August 28, 1870, L.-G.-B1. No. 56, concerning 
water rights. 

The Vice-Governor of the Sopron District and the four Hungarian 
municipalities offer the special argument, that section 19 of the Lower 
Austrian law governing water rights, which guarantees the municipali- 
ties against injury to their water supply, extends also to the munici- 
palities of a foreign state, which might suffer prejudice, as the result of 
regulations enacted by the Austrian authorities with reference to a body 
of water flowing beyond the Austrian frontier, even in case the regula- 
tions applied only to a body of water within Austrian territory. The 
owners of the Wimpassing mill and the joint stock company of the 
first jute factory and weaving mill at Lajtaujfalu rest their claims, on 
the one hand, upon a similar application of the provisions of section 14 
of the Imperial law governing water rights, and on the other hand, upon 
the Lower Austrian water law, and, furthermore, upon an international 
customary law invoked by them, according to which all states are bound, 
in enacting measures applying to water-courses running beyond their 
respective frontiers, to respect the existing rights and juridically pro- 
tected interests in these water-courses beyond their frontiers. 

In reference to the latter point, it must be borne in mind that states 
alone form the subject of international law and of the rights founded 
thereon (cf., among others, Ullmann, Volkerrecht, 1898, p. 40, last para- 
graph; Heilborn, Das System des Volkerrechtes, 1897, p. 82), and that 
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the nationals of the various states are considered as only the object of 
the international protection of their native country, upon which de- 
volves the political duty to protect their interests abroad. Therefore, 
even in case of the admitted existence of an international customary 
law, in a dispute concerning an alleged injury, as in the present case 
set forth by the plaintiffs, the state alone could be regarded as a party 
thereto, and not those persons who are injured by the violation of an 
international right of the state to which they belong. In case of an 
actual international dispute between the two states, the Administrative 
Court, which is a national Austrian court and not an international arbi- 
tration court, would not be competent to pass judgment. 

It must, furthermore, be borne in mind that, on the one hand, up to 
the present time, in so far as concerns the juridical conditions of water- 
courses flowing beyond the frontiers, we have not passed beyond the 
postulate of the mutual and fair consideration of the contiguous states 
through which the river takes its course; and, on the other hand, as is 
shown, among other writers, by Christian Meurer, in Vol. IV of Zeit- 
schrift fur Politik (1911), page 370 and following, opinions still widely 
differ regarding the extent to and the form in which this consideration 
should be applied. The thorough treatment which Dr. Max Huber, 
professor in the University of Zurich, gave to these matters at the 
First International Aqui-Economic Conference, held at Berne in 1912 
(cf. the protocol, p. 27 and following), shows that even the conventional 
settlement of questions arising in connection with rivers passing be- 
yond the frontiers presents extraordinary difficulties in justly protecting 
the interests of the contracting states. If then, the question of adjusting 
these interests, in so far as they involve international law, is far from 
having been finally settled, we must dismiss as erroneous the assertion 
that the Austrian water law, as incorporated in the Imperial water law of 
1869 and in the state water laws of 1870, has automatically introduced 
an international water law similar to the principle of international 
private law, according to which usufructuaries and other interested 
parties may claim rights in existing usufructuary conditions in that 
part of a body of water passing beyond the Austrian frontier and outside 
of Austria, when the possibility of damage to the usufruct in that part 
of the body of water outside of Austria is feared in consequence of meas- 
ures enacted within Austrian territory. The fundamental provisions 
of the Austrian water law do not afford the slightest authority in sup- 
port of this assertion. Quite the opposite conclusion is reached from 
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an examination of section 10 of the Imperial water law, which declares 
that the rights even of the owner of a private water-course are restricted 
by reason of the rights of other persons entitled to the use of the water. 
The same conclusion is reached also by reason of public considerations 
resulting from the fluidity and indispensability of the water, as well as 
from section 89 of the Lower Austrian water law, which directs the 
Waterways Administrative Board, in case of disputed claims concern- 
ing water rights subject to its jurisdiction, to define absolutely the 
reciprocal rights of the parties in dispute, so that only possessors of 
rights and those having interests in such water-courses may, as qualified 
parties, appear before the Austrian Waterways Administrative Board. 
With regard to these parties the competence of the Austrian authorities 
is defined as follows: it is not only within the sphere of their duties to 
protect the rights acquired in such water courses, but they must see 
to it that, to safe-guard these rights, existing duties resulting from them, 
whether owed to other parties invested with rights or to the public, are 
observed. Their competence in the latter case is, however, confined 
to such waterways as are within the territory of the Austrian state, 
and does not extend to usufructuary rights in foreign waterways, that 
is to say, in waterways within a territory not subject to the sovereignty 
of the Austrian state. If the view taken by the interested Hungarian 
parties were to be accepted, we would be led to the untenable conclusion 
that the Austrian Waterways Administrative Board would have to 
protect usufructuary rights in foreign waters, in consequence of meas- 
ures enacted within Austrian territory, when guarantees for similar 
protection of Austrian interests on the part of the foreign state would 
be totally lacking. For this reason, the political and economic interests 
referred to in section 89 of the Lower Austrian water law as criteria for 
weighing the import of opposing claims concerning water rights, are 
to be understood to mean the interests of the Austrian state only, 
which the Austrian administrative officers, by reason of their official 
oath, are bound to protect. In connection with these considerations 
pertaining to the water laws, we must, furthermore, emphasize the fact 
that the Austrian water laws contain no provision for summoning usu- 
fructuaries of foreign waterways involved in an Austrian law suit con- 
cerning water rights for the protection of which in foreign territory the 
Austrian authorities lack jurisdiction. Furthermore, there exists no 
binding, officially decreed political treaty based upon the Imperial law 
and upon the state laws concerning water rights, and no autonomous 



660 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

or conventional law on which the interested Hungarian parties might 
base the position assumed by them. 

For these reasons, the interested Hungarian parties base their con- 
tention upon section 2 of Article VIII of the treaty concerning customs 
and commerce existing between the two states of the monarchy and 
ratified by the law of December 30, 1907, R.-G.-B1. No. 278; but by 
the provisions of this treaty the rights, not of private individuals, but 
of the two contracting parties, that is to say, the two states, are ex- 
pressly stated, in absolute contradiction to section 2 of Article XV of 
this treaty, which confers upon the merchants and manufacturers of 
each of the two states the direct right to engage in industrial pursuits 
in the territory of the other state. 

All these considerations lead to the conclusion, that under the present 
juridical conditions, possessors of usufructs in non-Austrian waterways 
are not entitled, in matters relating to Austrian waters, either as claim- 
ants, or as interested parties juridically invested with the right to party- 
hearing, to enter a plea against defective procedure and lack of jurisdic- 
tion; that, on the contrary, we may justly speak of competence on the 
part of the Austrian authorities, in so far as they are empowered to 
grant water rights at discretion, provided that, in the exercise of this 
power, which according to section 3, paragraph (e) of the law regarding 
the Administrative Court is not subject to revision by the Administra- 
tive Court, they seek to cultivate neighborly relations with third states 
and to secure likewise the good will of the foreign political authorities; 
and provided that, for reasons of international administrative policy, 
they bear in mind, in enacting provisions within Austrian territory, 
the protection of existing rights in foreign waters. Therefore, when 
for this purpose, they summon for the discussion of measures regarding 
water rights to be enforced by them in Austrian territory and accord- 
ing to Austrian laws, those entitled to the usufruct and others interested 
in a foreign water course, they do not thereby grant them rights not 
legally provided for, but merely secure from those invited, as persons 
able to give information, the necessary enlightenment for the exercise 
of their discretion. The status of these interested parties corresponds 
exactly to the status of persons testifying in inquiries held by adminis- 
trative authorities or by parliamentary committees. They are entitled 
to the consideration of the Waterways Administrative Board by reason 
of international administrative policies, but even in these circumstances 
they have not the right to institute an action in a court of law. Nor do 
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complaints of such persons, when received for consideration by the Aus- 
trian authorities, become complaints of duly qualified persons which 
could not be declined for want of competence. On the contrary, such 
acceptance amounts to nothing more than information received by the 
authorities in their independent capacity or to an appeal granted, action 
upon which is, however, left to the discretion of the higher authorities. 

For all these reasons, the complaints of the interested Hungarian 
parties, in so far as they are directed against the competence of the 
Austrian authorities for measures enacted by the latter with regard to 
Austrian territory, against the legality of proceedings carried out by 
the said authorities, against the sufficiency of consideration shown by 
them, and against the adequacy of protection regarding the regulations 
made in behalf of the interested Hungarian parties, must be dismissed, 
on the ground that the interested parties are not even entitled to the 
right of an administrative procedure. In consequence, the Adminis- 
trative Court has only to consider, firstly, the exceptions taken by the 
owners of the Wimpassing mill for violation of the jurisdiction belonging 
to the Hungarian authorities over their water rights derived from Hun- 
garian laws and to which rights they are entitled in Hungary; and, 
secondly, for denial of justice on the part of the Austrian authorities 
in a supposed valid contractual claim for indemnity against the Austro- 
Belgian Railroad Company. 

Concerning the first of the aforesaid exceptions, the assertion that 
the Austrian authorities have decreed authoritative measures and in- 
tended to be carried out in Hungary, either with regard to the removal 
of a part of the canal in Hungary or with regard to the construction of 
new additions to the canal in Hungarian territory, is decidedly in con- 
tradiction to the documents themselves. Rather, in all cases where in 
their judgment it seemed necessary to adopt measures for execution 
in Hungarian territory, they merely required of the grantees that, for 
that purpose, they should secure the necessary authorization from the 
Hungarian authorities, and, therefore, raised the obtaining of this au- 
thorization into a condition of the concession. The territorial sover- 
eignty of the Hungarian state and the legitimate executory competence 
of the Hungarian authorities seem, therefore, to have been protected. 

It is also contrary to the documents of the case, to assert, according 
to the arguments advanced by the complaining mill owners, that the 
Austrian authorities have erroneously declared as expired the conces- 
sion granted by the Hungarian authorities for the extension of the 
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water rights to which they are entitled in Hungarian territory. On the 
contrary, the district authorities of Wiener-Neustadt, with the approval 
of the Superior Waterways Administrative Board have expressed them- 
selves to the effect that they could not regard the said extension in favor 
of the mill owners as coming within the sphere of their equitable delibera- 
tions, since, according to Austrian law, this extension of the concession 
should never have been approved: and, even in case the extension could 
have been considered valid, it should not in view of the mill owners' 
inactivity for a period of eighteen years have been further extended. 
This decision merely amounts to the ignoring of the extension of this 
concession for the district where Austrian laws prevail, and is not an 
annulment of the present constitutive enactment of the Hungarian 
authorities. 

And finally, as to the complaints of the mill owners that no decision 
has been rendered on the claims for damages presented by them in 
accordance with the treaty of July 2, 1802, it may be said that, accord- 
ing to the declarations of the complaining mill owners, the question 
involves a treaty concluded between the interested Hungarian parties 
and the legal predecessors relating to the property of the ship canal, by 
which treaty compensation for damages had been assured to the in- 
terested parties in case of a decrease in the water supply in consequence 
of the supplying of water to the canal. These declarations lack all con- 
nection with the treaty that might warrant instituting proceedings re" 
garding water rights before an Austrian authority. According to the 
declarations of the plaintiffs themselves, we are dealing neither with a 
case under section 68 of the Lower- Austrian law regarding water rights, 
namely, a case of reciprocal summons for judicial inquiry when water 
rights are infringed, nor with the case referred to in section 83 of the 
same law when, through action of the Waterways Administrative Board, 
there is a restriction or withdrawal of a subjective right founded upon 
the Austrian water laws in consequence of which an Austrian authority 
is entitled to compensation. In both of these cases the Waterways 
Administrative Board would be competent to proceed finally, or at 
least provisionally to the determination of the obligation to indemnify 
on the part of the violator. For lack of title to water rights, founded 
upon Austrian law, the ordinary courts only would, therefore, be com- 
petent to decide regarding the claim advanced by the plaintiffs. The 
mill owners have not, however, entered complaint against the omis- 
sion to refer the claim to the proper course of law. 
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Regarding IV and V. As to the claims of the joint stock company 
of the Pitten paper mill concerning their factory at Wampersdorf, the 
concessionaires jointly and the said company separately appear as 
plaintiffs. The legal status between the concessionaires considered 
collectively, and that of the joint stock company of the Pitten paper 
mill differs to the extent that the former demands only annulment of 
that part of the disputed decision relating to the construction of a 
connecting canal at Wimpassing, while the joint stock company of the 
Pitten paper mill demands cancellation of the whole concession in case 
the said part of the disputed decision should be interpreted to the pre- 
judice of their hitherto existing rights to the supply of water. The 
complaints of the two plaintiffs are, however, essentially the same and 
as follows: 

1. It is asserted that the change made in Article 17 of the concession 
granted by the district authorities, according to which an amount of 
water equal to that conveyed through the new transfer channel from 
the Leitha into the Fischa must be returned into the Leitha at Wim- 
passing, for which purpose the channels in question must, according to 
the provision of the disputed decision to the effect that the petitioners 
shall build a connecting channel for supplying from the Pottendorf 
factory canal at Wimpassing the necessary amount of water to maintain 
the usual supply in the river Leitha, be kept in proper water-tight con- 
dition was granted to the detriment of the Wampersdorf paper mill 
upon the request of the Vice-Governor of the Odenburg District and 
of the owners of a hydraulic plant situated in Hungary, and that these 
owners, according to the Lower Austrian law governing water rights, 
lose the right to appear as interested parties in proceedings which are 
to take place in Lower Austria concerning water usufructs existing and 
enforceable in Hungary. 

2. That by the change made in the concession in the last instance, 
legitimately acquired water rights of the joint stock company of the 
Pitten paper mill are prejudiced. 

3. That, at all events, this change rests on a faulty procedure, in so 
far as it had not been determined what effect the said change might 
have upon the rights of the owners of the Wampersdorf paper mill of 
the Pitten joint stock company, and in so far as, moreover, according 
to the text of the decision, it was not clear whether the quantity of 
water affected by this change should be returned into the Leitha before 
or after it had run through the upper and lower canal of the Wampers- 
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dorf factory. And finally, that the disputed redintegration rests on 
the erroneous idea, not in accord with the documents, that when they 
referred in their discussions to the amount of water taken from the Leitha 
and conveyed into the Fischa through the new transfer channel and 
which amount was to be returned undiminished into the Leitha at 
Wampersdorf-Wimpassing, the projectors and the two lower jurisdic- 
tions had understood by the expression "transfer channel" something 
distinct from the entire projected structure, as it had been projected 
and approved, hence, a special connection between the Pottendorf 
canal and the Leitha at Wimpassing. 

In continuation of these expositions, it is also pleaded that the neces- 
sity of the connecting channel has not been sufficiently established. 

The court has been guided by the following considerations: 

Regarding I. Considering that the Austrian water authorities must 
so act that through the exercise of neighborly consideration they may 
insure to the possessors of usufructs in the water courses of a foreign 
state the good will of the authorities of the latter state in matters con- 
cerning domestic interests in water rights, they must, as has been stated 
already, be regarded competent, as far as, according to the water laws, 
their administrative discretion extends and is not obstructed by legal claims, 
to take international considerations of this character into account. The 
result of such action, as already stated, is not subject, according to 
section 3, paragraph e, of the law of October 22, 1875, R.-G.-B1. No. 36 
ex 1876, to revision by the Administrative Court, as long as the action 
is kept within the limits of the legal rules and, therefore, does not in- 
fringe upon subjective water rights founded on Austrian law. This 
provision has not been violated. The contrary assertions of the plain- 
tiffs are disproved by the following reasoning. 

Regarding II. The disputed decision contains an expression, entirely 
in accord with the documents, to the effect that, in virtue of the non- 
disputed and therefore valid provision of Article 17 of the concession 
granted by the district authorities of Wiener-Neustadt, an amount of 
water equal to that taken from the Leitha and conveyed through a 
"transfer channel" into the Fischa must be returned into the Leitha 
at Wimpassing. Nor does the disputed decision lack in clearness when 
stating that it considers the provision of the concession concerning 
the water-tight condition of the existing channels at Wimpassing as 
insufficient for that purpose and a connecting channel from the Potten- 
dorf canal at Wimpassing as necessary. 
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Support of the assumption that the said ministry had in this respect 
been guided by a misconception of the expression "water channel" 
used by the parties and by the lower jurisdictions is not disclosed in the 
decision. Regarding the building of this connecting channel, the dis- 
puted decision does not lay down any of the customary provisional direc- 
tions, but confines itself to stating that the project in question and the 
rules necessary for its operation must be attended to according to the 
service rules, by the competent authorities in charge of water rights. 
Since the disputed decision is, however, directed to the end that the pre- 
viously prevailing conditions regarding the uses of water as they exist at 
Wimpassing in favor of the Wimpassing mill and of the joint stock com- 
pany of the Pitten paper mill at Wampersdorf, should be kept un- 
changed, and, since, at the public hearing the two government represent- 
atives approved this interpretation by stating that it had been the 
constant intention of the government to preserve the statu quo, it will be 
the duty of the competent authority to grant a full hearing, for the discus- 
sion of the projected canal of the joint stock company of the Pitten paper 
mill for the determination of its present usufructuary rights, for the 
adoption of resolutions to protect its present right to a supply of water, 
and to take the necessary steps for the building of and to adopt the ad- 
ministrative rules for the connecting canal. Since then, this meaning 
is to be given to the disputed decision, that is, the meaning with which 
the representative of the paper mill declared himself satisfied at the 
public hearing, the complaint of the concessionaires and of the joint 
stock company of the Pitten paper mill is hereby settled by the unani- 
mous agreement of all concerned. In so far as the plaintiffs finally aver 
that the necessity of the proposed connecting channel for compliance 
with the regulations enacted regarding the water rights of the Wim- 
passing mill bad not been established by a special procedure, this point 
of the disputed decision bears only upon an estimation, resting upon 
technical grounds, of the results reached by the lower jurisdictions and 
reached by a faultless procedure on the part of the said ministry, assisted 
by professional experts, from the revision of which, according to para- 
graphs 3, section e, and 6 of the law relative to the Superior Adminis- 
trative Court, the court is excluded. 



